STATE OF CALIFORNIA—HEALTH AND WELFARE AGENCY PETE WILSON, Governor

DEPARTMENT OF SOCIAL SERVICES
744 P Street, Sacramento, California 95814

October 30, 1998

Reason For This Transmittal

ALL-COUNTY LETTER NO.98-87 [ ] State Law Change

[ ] Federa Law or Regulation
Change

[X ] Court Order or Settlement
Agreement

[ ] Clarification Requested by
one or More Counties

[ ] Initiated by CDSS

TO: ALL-COUNTY WELFARE DIRECTORS

SUBJECT: CLARIFYING PROCEDURES FOR ASSESSING A MINOR'S NEED FOR
PROTECTIVE SUPERVISON IN THE IN-HOME SUPPORTIVE SERVICES
PROGRAM

This All-County Letter informs counties of a clarification in the In-Home Supportive Service
(IHSS) Program, which resulted from the settlements of the Garrett v. Anderson and Lam v.
Anderson court cases. The clarification covers procedures for assessing aminor’s need for
protective supervision (PS) under Manual of Policies and Procedures (MPP) § 30-757.17.

Under the terms of the judgment and ACL No. 98-58, we are citing the state regulations, and
statutes which this ACL clarifies.

Counties should apply the substantive standards for protective supervision in
MPP § 30-757.17 while following the assessment procedures clarified in this ACL.

ASSESSING MENTAL FUNCTIONING OF MINORS

A county socia worker should aways assess an IHSS eligible minor for mental
functioning MPP 8§ 30-756.1, 756.2, 761.261; Welfare & Institutions Code

(WIC) §12300(d)(4), 12301.1, 12309, (b)(1)(2)(c) The following steps must be taken
when assessing a minor’s mental functioning:

The county social worker must review aminor’s mental functioning on an
individualized basis and must not presume a minor of any age has a menta
functioning score of “1.” MPP 8§ 30-756.372; WIC § 12301(a), 12301.1.



A county social worker must assess al eligible minors for amental impairment. In
doing so, the worker must request the parent or guardian to obtain available
information and documentation about the existence of a minor’s mental impairment.
MPP 8§ 30-756.31, 756.32. For example, isthe minor SSI eligible based on mental
impairment? Or is the minor eligible for regional center services based on menta
retardation, autism, or a condition like mental retardation or needs services like
someone with mental retardation?

A county socia worker must evaluate a mentally impaired minor in the functions of
memory, orientation, and judgement. MPP § 30.756.372.

The county social worker should review the information, and documentation provided
by the parent or guardian. A county social worker is not required to independently
obtain such information and documentation, but should ask parents or guardians to do
so if they can.

ADVISING PARENTSOF THE CONDITIONSFOR A MINOR TO RECEIVE
PROTECTIVE SUPERVISON

A county socia worker must advise parents or guardians of a minor with a mental
impairment of the conditions for receiving PS.

A county socia worker must advise parents or guardians of the availability of PS. A parent
or guardian does not have to specifically request this information. MPP § 30-760.21, 760.23,
760.24; WIC § 10061, 12301.1, 12309(c)(1).

A county socia worker is not to presume that services, which are otherwise compensable,
will be provided voluntarily by a parent or guardian or anyone else in accordance with MPP §
30-763.622.

ASSESSING A MINOR’SNEED FOR PROTECTIVE SUPERVISION

A county social worker must assess the minor’ s need for PS under MPP § 30-757.17, if the
minor has a mental impairment.

A county socia worker must assess each minor with a mental impairment for PS based on
individual need. MPP 8§ 30-756.1, 756.2, 761.261; WIC § 12300(d)(4), 12301.1,
12309(b)(1), (2)(C). Indoing so, request the parent or guardian to obtain available
information and documentation about a minor's mental impairment, including other agency
records like those from regional centers with the written consent of parents or appropriate
persons, and then review such information and documentation. (MPP 30-761.26). A county



is not required to independently obtain such information and documentation, but must ask the
parent or guardian to do so.

A county social worker must determine whether a minor needs more supervision because of
his/her mental impairment than a minor of the same age without such impairment. WIC §
12300(d)(4).

A minor must not be denied PS based solely on age. WIC § 12301.1.

A minor must not be denied PS based solely on the fact that the minor has had no injuries at
home due to the mental impairment so long as the minor has the potential for injury by having
the physical ability to move about the house (not bedridden). MPP § 761.26, MPP § 30-
763.1; WIC 8§ 12300.

A minor must not be denied PS solely because a parent |eaves the child aone for some fixed
period of time, like five minutes. MPP 8§ 30-761.26, 30-760.24, 30-763.1; WIC § 12301.1.

A county socia worker must consider factors such as age, lack of injuries and parenta
absence, together with all the other facts, in determining whether or not a minor needs PS.
WIC § 12301.1.

Any additional questions or clarification pertaining to this court case or the ACL may be
directed to the Operations and Technical Assistance Units and the analyst assigned to your county
at (916) 229-4000.

Sincerely,

Original Document Signed By
Donna L. Mandelstam on 10/30/98

DONNA L. MANDELSTAM
Deputy Director
Disability and Adult Programs Division

Attachment: Superior Court Order
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SUPERI OR COURT OF CALI FORNI A
SAN DI EGO COUNTY

Case No.: No. 712208
DOSSIE M GARRETT and DANIEL A
GARRETT, by his guardian ad litem
DOSSIE M GARRETT.
Plaintiffs-Petitioner

STI PULATI ON FOR ENTRY OF
FI NAL JUDEMENT AND JUDGVENT

ELO SE ADERSON, Director,, California
Department of, Social Serivces, and,
CALI FORNI A DEPARTMENT OF, SCCI AL
SERVI CES,

Dept: 43

Filed: July 9, 1997
Trial: June 12, 1998

)
)
)
)
)
)
V. )
)
)
)
)
)
)

Def endent s- Respondent

Plaintifs-Petitioners Dossie M Garrett and Daniel A

Garrett by his guardian ad litem Dossie M Garrett t through their
attorney Charles Wl finger. and defendents-respondents El oi se
Anderson, in her capacity as Director of the California Departnment
of Social Services and the California Departnment of Social Services
(collectively "Social Services"), by their attorneys Daniel E
Lungren, Attorney General of the State of California by Deputy
Donald P. Cole, have net and conferred concerning the issues
presented by this lawsuit. To avoid the expense and uncertainty of
future litigation, the parties have agreed to settle the matter in
di spute between them

In the interests of a pronpt and final settlenent
consistent with the public interest and responsibilities of Social

Judge: Hon J. M chael Boll man
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servi ces.
THE PARTI ES STI PULATE AS FOLLOWE:
1. The parties have reached a mutual |y acceptabl e
resolution of their dispute and agree to entry of judgnent
agai nst Soci al Services. This judgnent shall order a permanent injunction
agai nst Soci al Services that may be nodified by any | awful neans,
i ncl udi ng:
A) Noticed notion or
B) In the case in which a statutory or regul atory
change woul d operate to change the injunction, Social Services
shall give 30 days witten notice to Charles Wl finger at his |ast
address of record in this matter before such changes are
i mpl enent ed
2. No termof this agreenent shall be construed as an
adj udi cation or adm ssion of fact or |aw.
3. The Court may issue a mandatory injunction agai nst
def endant s-respondents Soci al Services that no |later than 120 days
after service of a conforned copy of this judgnent all on counsel of
record for Social Services, Social Services will issue an A
County Letter instructing counties about the procedures for
assessi ng whether a minor eligible for I n-home Supportive Services
(I HSS) needs protective supervision, which shall include all the
foll owi ng points, but not necessarily in the exact |anguage, wth
appropriate citations to the Wl fare and Institutions Code ("WC")
and Manual of Policies and Procedures (“MPP"):
A) A county nust assess nental functioning of al
| HSS eligible mnors including by taking the foll owi ng steps:
(1) Assess an IHSS eligible mnor for a nenta
impairment. (WIC 88 12300, subd. (d)(4), 12301.1, 12309, subd.
(b) (1) (2) (©Q; MPP 88 30-756.1, 765.2; 761.261.)
(2) Request the parent or guardian to obtain
avai l abl e i nformati on and docunentati on about the existence of a
m nor's mental inpairnment, including about whether a mnor is SS
eligible based an nmental inpairment or eligible for regional center
servi ces based on nental retardation. autismor a condition |like
nmental retardation or needs services |ike soneone with nenta
retardation, and then review such informati on and docunent ati on
(M PP 88 30-756.31, 756.32.) A county is not required to
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i ndependent |y obtain such informati on and docunentation, but nust
ask the parent or guardian to do so.

(3) For minors with sone nental inpairnment, assess
ment al functioning as provided for in the regul ati ons.

(MPP 88 30-736.1, 756-2.)

(4) A county nmay not automatically assign a “1” to
mental functioning for a mnor of any age; mental functioning nust
be revi ewed based on an individualized evaluation. (WC 8§ 12301.
subd. (a), 12301.1; MPP § 30-756.372.)

B) A county nust advise parents of a minor with a
ment al inpairnment of the conditions for receiving protective
supervision including by taking the follow ng steps:

(1) Do not presunme that parents will provide
ot herwi se needed services voluntarily. (MPP 8§ 30-763.622.)

(2) Advise parents of the availability of
protective supervision; parents do not have to specifically request
it. (WC 88 10061, 12301.1, 12309, subd. (c)(1); MPP 88 30-760-21
760. 23, 760-24.)

C) A county nust assess the mnor's need for
protective supervision if mnor has a nmental inpairnment including
by taking the follow ng steps:

(1) Assess each minor with a nmental inpairnment for
protective supervision based on individual need. (WC 8§ 12300,
subd. (d) (4), 12301.1, 12309, subd. (b) (1), (2) (O; MPP 8§ 30-
756.1, 756.2, 761.261.)

(2) Request the parent or guardian to obtain
avail abl e i nformati on and docunentati on about a mnor's nmenta
i mpai rment, including other agency records |ike those fromregi ona
centers with the witten consent of parents or appropriate persons,
and then review such information and docunentation. (MPP § 30-
761.26.) A county is not required to independently obtain such
i nformati on and docunentation, but rmust ask the parent or guardi an
to do so.

(3) Determ ne whether a child needs nore
supervi si on because of his nental inpairnent than a child of the
same age W thout such an inpairnment. (WC 8§ 12300, subd. (d) (4).)

(4) A county may not deny a mnor protectivesupervision based so

age. (WC 8§ 12301.1.)

ely on
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(5) A county nmay not deny a mnor protective
supervi sion based solely on the fact that the m nor has had no
injuries at home due to the nental inpairnment so |ong as the m nor
has the potential for injury by having the physical ability to nove
about the house (not bedridden). (WC § 12300; MPP § 30-763.1.)
(6) A county nmay not deny a mnor protective
supervi sion solely because a parent |eaves the child al one sone
fixed period of time, like five mnutes. (8§ 12301.1.)

4. Social Services will set aside the Director's Alternate
Deci si on, dated Novenber 13, 1996. In the Matter of Hearing.
#96208113, for Cainmant Dossie M Garrett, issue a new decision
consistent with the ternms stipul ated above, finding Daniel A
Garrett eligible for protective supervision retroactive to
April 10. 1996 and pay plaintiff Dossie M Garrett retroactive |IHSS
with prejudgnment interest fromApril 10, 1996 through Novenber 1,
1997.

5. Plaintiffs-petitioners’ counsel, Charles Wlfinger, is
entitled to reasonable attorney fees and costs, the anount to be
agreed on or determned after a noticed notion filed within 60 days
fromthe date of entry of judgment.

FOR PLAI NTI FFS- PETI TI ONERS

Dated: 6/8/98

BOSSIE M . GARRETT, Plaintiff and
Guardian ad Litemfor Plaintiff
DANI EL A. GARRETT

Dated: 6/10/98

CHARLES WOLFI NGER
Attorney for Plaintiffs-Petitioners
FOR DEFENDANTS- RESPONDENTS

Dated: June 10, 1998

LAVRENCE B. B. BOLTON
Deputy Director, Legal, Division
Departnment of Social Services
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Dat ed:

Dani el E. LUNGREN, Attorney Ceneral
of the State of California

John H. SANDERS Supervi si ng

Deputy Attorney General

6/ 11/ 98

DONALD P. COLE, Deputy

At t orney Cener al
Attorneys for Defendants-Respondents
El oi se Anderson, Director, and
California Departnent of Soci al
Servi ces

JUDEMENT

Havi ng read and consi dered the foregoing terns, TH S COURT

HEREBY ORDERS t hat the above stipulation at the parties is the

final

Dat ed:

Judgnment of the court.

HON J. M CHAEL BOLLMAN, JUDGE
San Diego County Superior Court




